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Ronald A. Granger, President 
A.C, Ogilvy, P.Eng., Manager 


Please direct all correspondence to the manager. 


November 6, 1979 


Chairman and Members 


Yukon Territory Water Board, 40nr, 

200 Range Road, La, Sry 
Whitehorse, Yukon lany Urp 
Gentlemen: 


I wish to thank you for allowing me the opportunity of appearing, on 
behalf of the Yukon Chamber of Mines, at your Hearing on October 25th 
and making a verbal presentation on the subject of utilization of water 
by placer miners. 


This letter will reiterate my remarks, hopefully in a more organized and 
useable form than is possible in a verbal presentation. 


Summary 
It is suggested that the Board: 


1. Re-examine its objectives as laid out in Section 9 of the Northern 
Inland Waters Act, with special emphasis on "optimum benefit". 


2. Re-examine the role that placer mining has played and, if allowed to, 
can again play in achieving optimum benefit. 


3. Re-interpret the definition of "waste"with respect to silt. 


4. Utilize the Non Renewable Resources staff of the Northern 
Affairs Program of D.1.A.N.D. by exercising the Board's options 
to: 


a) Check the constitutionality of Sections 54 to 69 of the 
_ Yukon Mining Act being revoked by regulations. 

b) Solicit the co-operation of the Minister to obtain an order 
in council cancelling water management areas in areas of 
placer mining. 

'c¢) Appoint mining officials as servants of the Board. 


In short, I suggest that the Yukon Territorial Water Board re-examine its 
objectives and utilize its existing powers of action, interpretation and 
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persuasion to accomplish its objectives. 


PART I: Introduction 


Objective of the Board 


Recognizing the value to Canada of both a placer mining industry in the 
Yukon and a fishery in the country as a whole, Parliament has enacted two 
pieces of legislation: 


1. Yukon Placer Mining Act 
#< . Fisheries Act 


Further recognizing that the above values (and others) in Northern Canada 
may be in conflict with one another, Parliament has enacted a further piece 
of legislation: 


3. Northern Inland Waters Act 


which contains a mechanism to umpire competing values. The mechanism is the 
creation of Water Boards (Section 7 et seq). 


The objectives of the Yukon Territorial Water Board are clearly set out in 
Section 9, the relevant words reading: 


The objects of the (Board) are to provide 
for the conservation, development and utili- 
zation of the water resources of the Yukon 
Territory ... in a manner that will provide 
the optimum benefits therefrom for all 
Canadians and for the residents of the Yukon 
Territory ... in particular. 


Objective of this Brief 


This Brief attempts to assist the Board in determining: 


a) The significance that placer mining should be 
given the Board's consideration of optimum benefit 
from the conversation, development and utilization 
of the water resources of Yukon Territory, and 


b) What courses of action, interpretation and 


persuasion are available to the Board in its 
efforts to fulfill its objectives. 
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PART II: Optimum Benefit to Yukoners 


Placer mining is woven into the fabric of Yukon -- historically, socially, 
politically, constitutionally and economically. ee 
: ee 
The above fact is perhaps obvious. Equally obvious, however, isthe fact 
that the unique significance of gold placer mining in the Territory has been 
largely ignored since April 1, 1972, when the Northern Inland Waters Act 
(the Constitution of the Board) came ito force. At the risk, therefore, of 
labouring the obvious, it is necessary to put placer mining into perspective. 
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Heritage 


Examples of the Yukon public's acceptance of plater mining as the unique 
symbol of the Territory's heritage are not hard to find: 


"Home of the Klondike": official Y.1.G. sobriquet for the Territory. 
"Trail of '98": Y.1.G. Dept. of Tourism slogan. 
Logo of Y.T.G. Dept. of Tourism: Miners climing the Chilkoot. 


Logo of Y.T.G., displayed on Yukon motor vehicle licenses: miner 
panning for gold. 


Stylized gold nuggets: on official Yukon coat-of-arms. 
Stylized gold nuggets: on official Yukon flag. 


History 


In the "pre-history" of the Yukon, both Baranov and Robert Campbell recognized 
the presence of placer gold here, and an early missionary was reported to have 
been able to spoon it up from creek gravels. 


Here are some significant dates: 


Early 1870's - First gold miners enter the Yukon 

1878 -~ G. M. Dawson predicts mineral wealth of the Yukon 

Pre-1886 - Over 200 miners in Stewart River area. 

1886 - Forty Mile discovery; Forty Mile established. 

1887-1888 - The Yukon Expedition of Dawson, McConnell and 
Ogilvie re-establishes Canadian sovereignty. 

1894 - Inspector Constantine, first N.W.MP. in the north, 


represents all Canadian government departments at 
Forty Mile. 


1895 - Yukon established as a provisional district of N.W.T. 
1896 - Bonanza discovery 


1897 - Yukon established as a Judicial District of N.W.T. 


. a ‘= — ae 
of ae eg ae 
: y ¢ " < - 7 - a we Cs 
. te 7a" 


— ' | 75 ee 
Z Br, SS roe mom £30) gO Et 


widg re Dre i WY TO oe 63 si adnk favo ad crete ae ont™ 
Lisekiewnc2 bets dhianetius Senos vi faked ttegs 


. Aad, TT 
nisin Vilewe? viotvds aniurtiay ak ton? vende 
i Litdm ‘Te | big. Fo ee ee miapiens ut Jag 
| : Cat ,¢ LitgA eorte Percept yiepees 
ynes Thesog ord to noddudtieriad wt¥] 
‘guapcen et JL ,avoivde srt eae a: 


— 


igs bsg 


> Bia 3 4" moca @'oiftduq contuyY erid Wo enti on 
! is aonbinert a' yrod ivie? eft to lege 
kt - 


( [etett#o  “eolibneds oft-%o aot 

i : 7 __ 7 = 

= PER I t | } * rcv! J oie ts 7 aR ’ 4%, tk rw 
. . dqe "68" Fo si 


.; A , iT ‘ 7 tye i * ifs ~. 0) ats Y 7 et 


> f te i ij La | a vevala rh oan T. ¥ ? 


-biop 3z0 i 0 


fi 


fl 
' é 


4 
ane 
i 


Larat? toe mo . a BOs LOD | bask te 


eae ad . ‘ cars. 
mY | isto mo tsedépoun bloe ‘bos bt 
“ od 
i djod ,nomuyt elt To * ‘yrotaid-ong 
ne-one ,etert-biap-tsselq Io ear ae 
¥6omn x~Se19 moT? Qu rt Mooge af ald Le 
NF 
:e93eb ingok Lgl a2) amoa ° 
13308 atanim bloo Jerk? < 
Prherto moewAd M4 a om 
ty timwelé ft etenim GOS Deve 


ft 

io WrayooRib @iim xi10% 5 

i. , fie 4 papper fale wy ent = 
(iy vievee nathent) ental iéedeg~et aiviigd” 

«fit ad nk 6 Wl Same? emg ined ero? en 
de: as rd LA GOD Schama t avOL rostbmcrsa ite, befits 
: oa iy ae _saiM 
LO. ‘O7G s eitld iq 


1898 - The Klondike Gold Rush 
1898 - Yukon Act establishes Yukon Territory. 
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Constitutional Significance 


It is evident that each of the three concrete steps in constitutional 
evolution of the Yukon, namely: 


1895 Provisional District 
1897 Judicial District 
1898 Territory 


closely followed, and resulted from, the increase in population and economic 
activity related to gold placer mining, (and that the next significant stage -- 
full provincial status -- will also result from the viability of the Yukon's 
modern mining industry). 


In his historic speech at the swearing-in of the Yukon's first wholly-elected 
Executive Council on October 22, 1979, the Yukon's newly designated Territorial 
Premier, Mr. Chris Pearson, noted that if it had not been for the circumstances 
of the Klondike Gold Rush ... 


... who is to say whether or not Ottawa would have 
bothered to establish a local form of government 
at all? Jt was William Ogilvie's warning to his 
Minister, recommending action "in the matter of 


establishing authority over the Yukon in the gold- 
Fields (as. pnse¢that did the trick. 


Mr. Pearson then quoted from Inspector Walsh's August 1898 recommendation that 
~Yukon's Council include four elected members: 


".. giving the population an elective member From 


each of the four mining divisions ..." 


For the past 81 years the chief executive officer of the Yukon has been styled 
"Commissioner". Mr. Pearson explained that the title evolved from the earlier 
title "Gold Commissioner", applied to "Major Walsh of the NWMP, who was acting 
as government agent in a number of capacities prior to 1898...", not the least 
of which, presumably, was administering gold mining. 


Social Significance 


Prior to European settlement, Yukon Indians were nomadic, and, aside from a few 
scattered fur-trading posts, the first community development was located at 
active gold-mining camps (e.g. Dawson) or strategic transportation links assoc- 
iated with access to placer areas (Mayo's Landing, Whitehorse). As suggested 
above, subsequent political, constitutional and governmental administrative 
functions were developed to serve the population centres created by placer 
mining activity. 
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Starting with Arthur Harper in 1873, the Yukon's transportation infra- 
structure was developed to serve the Yukon's placer industry, and included 

the completion of the White Pass and Yukon Route railroad in 1900, the | 
British Yukon Navigation's steamboat system, pioneering aviation and -the-high- 
way system. Commercial trading commenced by the Alaska Trading company and 

the Hudson's Bay Company quickly adapted to serving mining communities, 

and was soon augmented by more local enterprises such as the Northern Commercial 
Company and Taylor and Drury Limited. 


To quote Mr. Pearson once again: 


= 


"We are all participants in this famous land". 


This sense of democratic participation is typified by the make-up of your 
Board, and by the public participation, in its deliberations at the present 
Hearings. This tradition of public participation; a distinctive feature of 
Yukon, IS A LEGACY OF THE MINERS MEETINGS OF our early days. 


Economic Significance 


Estimated of the current annual value of the Yukon's fishery appear to range 
from $1.5 to $7.5 million, including spin off effects. 


Based on September 30 and year-end statistics for 1978 and September 30th 
figures for 1979, it is estimated that 1979 Yukon gold production subject to 
royalty will be 38,116 ounces. There is no reliable record of gold production 
not subject to royalty (jewellery gold, gold in a manufactured state, gold 
not exported from the Yukon), but this might safely be estimated to equal 

the amount upon which royalty is paid. 


On this basis, total Yukon 1979 gold production is estimated at 72,232 ounces. 


The day before your hearings (October 24 afternoon fixing) the London bullion 
market price for gold was US $395. The Canadian dollar stood at US $0.842. 


The multiplier effect of the mining industry is generally held to be a factor 
of 2 with respect to the Yukon's economy and 7 with respect to Canada's Gross 
National Product. 


Thus: 
Estimated annual value of production: $35,762,042 
Estimated value to Yukon's economy: $71,524,084 * 


Estimated contribution to Canada G.N.P.: $250,334,294 


* Estimating Yukon's population at 23,000, Yukon's gold-mining industry 
contributes $3110 per capita to the Yukon economy. 
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ested Courses of Action 
%.. Fulfillment of Objectives 


1 general, it is suggested that the Board reaffirm its objectives by asking 
Cself whether it is utilizing all its powers of action, interpretation and 
rsuasion to fulfill its mandate 


to provide for the conservation, development 
and utilization of the water resources .. (to) 
. the optimum benefit .... of residents of the 
Yukon .... in particular, 


d decide whether, in the case of a stream that provides a living to a Yukon 
iner (and his Yukon suppliers) and does not provide a living to a Yukon 
isherman, it can continue to give priority to the (nonexistant) fisherman. 


- Reinterpret Waste 
ection 6(1) of the Northern Inland Waters Act: 


Except in accordance with the conditions of 

a licence or as authorized by the regulations, 
no persons shall deposit waste of any type in 
any waters .... 


s currently being interpreted as the authority to eliminate or severely 
urtail, the tendency of miners to temporarily accelerate the return of 
aturally-occurring silt to the water courses from which it naturally settled 
nd to which, in the course of time, it inevitably, by natural processes, will 
eturn. 


f:- the above perspective on the role of silt in nature, is not totally self- 
'vident to the members of the Board, perhaps the Board may wish to hear 
"vidence from the very competent. geologists employed in the non-renewable 
esources section of DIAND's Northern Affairs Program. (The alarming absence 
f representatives of the highly relevent non-renewable resources section of 
whe public service, either as members, servants or witnesses of the Board, 
ill be dealt with later). 


he relevant portion of Section 2(j): 


"waste" means (ii) .. a substance in such a 
quantity or concentration ... that it would .. 
degrade ... the quality of those waters to an 
extent that is detrimental to their use by man 
or by any animal, fish or plant that is useful 
to man . 


emphasizes usefulness to man as the measure of what is to be avoided as waste, 
and in effect reinforces the "optimum benefit" objective of the board. Since 
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arket conditions have determined that use of waters to recover gold is of 
Jse to man, and the placer miners have repeatedly pointed cut that the 
guidelines are detrimental to that use, it qould perhaps be argued that it 
is the guidelines themselves that best fit the-definition of waste! 


seriously, though, the Board would appear to have two options open to it 
to fulfill its objectives: 


a) on the basis that recirculation of naturally-occurring silt attendant 
on placer mining is part of a process whose net effect is useful, rather 
than detrimental, to man, that the definition of waste be interpreted 
to exclude it; 


) that the Board exercise its authority in Section 6(1) to provide work- 
able conditions of licences, guidelines and authorizations. 


arlier, I alluded to the fact that recirculation of silt, while artifically 
accelerated, is temporary, inevitable and natural. It is perhaps relevant 

to note that, based on the evidence already before the Board Re Thistle Creek, 
any deleterious effects on fish are exceedingly short lived. 


3. Utilize your Non-Renewable Resources Staff 


Until recently, the Yukon Placer Mining Act operated to control the use of 
water. Sections 54 to 69 traditionally empowered the appropriate mining 
officials (Commissioner in his original role of "Gold Commissioner" , the 
Mining Recorder, the Mining Inspector) to use in the public interest their 
specialized skill and experience in the mining profession. Examples: 


54. Every person owning a claim is entitled to ... the 
use of so much of the water ... as in the opinion 
of the Mining Inspector is necessary for the due 
working thereof ... 


55 (1) The Mining Recorder may with the approval of the 
Commissioner ... grant ... for any mining purpose .. 
the right to divert or take and use or sell the 
water <2. 


Sections 56 to 59 empower the Mining Recorder to adjudicate applications to 
Use water 


60. Every holder of a water grant shall take all 
reasonable means for utilizing the water granted 
to him; and if he wilfully wastes any water .. the 
Mining Inspector may .... cancel or reduce the 
grant or impose such conditions as he thinks proper. 


61. Every grant of water ... is subject to the rights of 
such claim owners ... working on the stream above or 
below .... 
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I submit that the above sections indicate that Parliament was concerned 
with controlling miners in competitive uses of water, but was equally 
determined that the miners be regulated by mining rather than environ- 


mental experts. 


I suggest that the Board may wish to use its options to return control of 


Gon 


66. 


67. 


69. 


e+e. oUubject to the control of the 
Commissioner ..... 


---- to the satisfaction of the Mining 
Recordera.. 


The owner of any ditch or water privilege 

is liable for, and shall make good in such 
manner as the Mining Recorder determines, 

all damages... 


The Commissioner may ... withdraw from. 
mining entry any vacant ground required 
as a reservoir site or for any purpose 


in connection with the storage of water ... 


placer mining to mining officials. 


The Board has at least three options: 


Option I: Reactivate the Placer Act 


My copy of the Yukon Placer Mining Act has printed on its cover 


Sections 54 to 69 ... are revoked by Section 
39 Northern Inland Waters Act. 


I am not a lawyer, but I wonder if the above statement is true. 


Section 39 (1) does not specifically revoke the above sections. It merely 


noted that 


Subsequently, the Governor in Council, used (or misused) this authority to_ 


establish water management areas over every Tiver basin in the entire Yukon 
Territory, in effect attempting to use (or misuse) a regulatory power (in 


Sections 54 to 69 of the Yukon Placer Mining 
Act.... cease to be of any force or effect 
within a water management area upon the 
establishment of such area by the Governor 
in Council pursuant to paragraph (d) of 
Section 26. 


one Act) to amend an(other) Act of Parliament. 
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(Anology: You are a partner in a firm. One of your foremen, walks up 
to ae and says "Your partner gave me the Boyer to hire and fire, so 
you're fired"). = 


eet 


—— 


I recommend that the Board request its legal counsel to investigate the 
constitutionality of the revoking of Sections 54 to 69 of the Yukon Placer 
Mining Act. 


Option 2 - Redefine Water Management Areas 


If the above move is found to be constitutional, then I recommend that the 
Board re-examine Section 26 (d) of the Northern Inland Waters Act: 


26. The Governor in Council may make regulations 
(d) on the recommendation of the Minister and 
THE APPROPRIATE BOARD classifying uses of 
waters in the Yukon Territory ... establishing 
water management areas ... 


Further, Section 2(1) (a): 


"appropriate board" means, in respect to waters 
in the Yukon Territory, the Yukon Territory Water 
Board . ieee 


1 beseech the "appropriate" board to enlist the cooperation of the appropriate 
Minister (Section 2(1) (f) in preparing a joint recommendation to the Governor 
in Council removing placer-mining areas from water management areas. This 
would have the effect, by order-in-council, of restoring Sections 54 to 69 

of the Yukon Placer Mining Act, and placing jurisdiction back in the hands of 
the appropriate Mining officials named therein. 


The map which I presented to the Board at its recent Hearings, and which was 
prepared on short notice with the assistance of Non Renewal Resources staff, 
may be useful in this regard. 


Option 3: Utilize Mining Officials 

As an interim measure, I can find nothing in the Northern Inland Waters Act 
which precludes the Board from utilizing the Supervising Mining Recorder and 
his staff, the Chief Mining Inspector and his staff and the Regional Geologist 
and his staff in the formulation and operation of guidelines for placer miners. 
If and so long as such guidelines are necessary, I recommend that this be done. 


On behalf of the Yukon Camber of Mines, I wish the Board every success in its 
honourable task of attempting to fulfill its objectives. 


Yours respectfully, 
_ YUKON CHAMBER OF MINES 
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A. C. Ogilvy, P. Eng. 
Manager 
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